
“Death is not the end.  There remains 
the litigation over the estate.”
– Ambrose Bierce 

In the previous edition of the Baili-
wick, I identifi ed four main areas where 
litigation over an estate can arise.  In 
this Article, I will discuss the second 
main area where litigation over an estate 
arises, namely a joint tenancy dispute.  

A parent will often transfer his or her 
house or bank account into joint tenancy 
with one of his or her adult children.  
This may be done for convenience, or to 
avoid potential probate fees.  No matter 
the reason, transferring your house or 
bank account into joint tenancy with an 
adult child can lead to unintended estate 
planning and to disputes among family 
members, both before and after your 
death. 

In general, when a parent transfers a 
house or bank account into joint tenancy 
with one of his or her adult children,  
upon the death of the parent, those 
assets are automatically transferred into 
the name of the joint tenant adult child, 
and those assets would not form part of 
the estate. As a result, those assets would 
not be distributed pursuant to the terms 
of the parent’s will or, if there is no will, 
pursuant to the Estate Administration 
Act. 

For example, if a parent transfers an 
interest in joint tenancy in his or her 
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It is worth noting the facts of the case.  
Mr. Keays had worked for 11 years as 
an assembly line employee and later in 
data entry for Honda Canada.  In 1997, 
Mr. Keays was diagnosed with chronic fa-
tigue syndrome.  Mr. Keays went off work 
in 1997 and received disability benefi ts 
from his employer’s insurer until 1998 
when he returned to work.  When he re-
turned to work, Mr. Keays was placed in 
a disability program that allows employ-
ees to take absences from work if they 
provide a doctor’s note confi rming their 
absences are related to their disability.  

The employer became concerned about 
the frequency of Mr. Keays’ absences.  
The employer asked Mr. Keays to meet 
with an occupational medicine special-
ist in order to determine how Mr. Keays’ 
disability could better be accommodated.  
Mr. Keays consulted his lawyer, who ad-
vised him not to meet with the specialist.  
In March of 2000, the employer gave Mr. 
Keays a letter stating that it supported 
Mr. Keays’ full return to work, but that Mr. 
Keays’ employment would be terminated 
if he refused to meet with the specialist.  
Mr. Keays remained unwilling to meet 
with the specialist and the employer 
terminated Mr. Keays’ employment.  Mr. 
Keays sued the employer for wrongful 
dismissal, and at trial received $500,000 
in punitive damages, in addition to dam-
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To Jason Filek who has been elected to the Board of 
Directors of the Canadian Home Builders Association 
of the Fraser Valley, the representative voice of the 
residential construction industry in the Fraser Valley 
region of British Columbia.

We are pleased to announce the formation of the 
new Family Law Fraser Valley Section of the 
Canadian Bar Association based on the proposal put 
forward by Cristen Gleeson and Bree Hankins to the 
Provincial Council of the Canadian Bar Association. 



ages for conduct in the manner of dismissal.  Mr. 
Keays’ total award was $610,000 which included an 
extension of the notice period to 24 months.

The Ontario Court of Appeal, reviewing the trial 
judge’s decision, reduced the period of damages 
award to $100,000 and otherwise upheld the trial 
level decision.

Before discussing the decision in Keays v. Honda 
Canada further, it might be useful to outline 
some of the basic principles of wrongful dismissal.  
What is wrongful dismissal?  There is an implied 
obligation in every employment contract for the 
employer to give reasonable notice of an intention 
to terminate its relationship with the employee in 
the absence of just cause.  If an employer fails to 
provide reasonable notice of termination to the em-
ployee, the employee may have a claim for wrongful 
dismissal.

The Supreme Court of Canada in Keays v. Honda 
Canada established that only a contract intending 
that a party secure a psychological benefi t requires 
damages to be awarded for mental distress as the 
result of a breach of the contract.  The Supreme 
Court of Canada described a contract of employ-
ment as being one that is subject to cancellation on 
notice without regard to the ordinary psychological 
impact of the decision.  The Court reasoned that be-
cause dismissal is a clear legal possibility at the time 
the employment contract is formed, the parties 
do not contemplate psychological damage at the 
time of forming the employment contract.  For this 
reason, the Court stated that additional damages for 
the manner in which the employee was terminated 
are not generally available in the context of employ-
ment contracts.  This constitutes a clear shift in the 
law from wrongful dismissal cases decided prior to 
Keays v. Honda Canada.

The Court stated that damages will be available 
for the manner in which an employer dismisses its 
employee only where the employer is clearly unfair 

or acts in bad faith by being, for example, 
untruthful, misleading or unduly insensi-
tive, attacking the employee’s reputation 
by declarations made at the time of the 
dismissal, misrepresentation regarding 
the reason for the dismissal or dismissing 
an employee to deprive the employee 
of a pension benefi t or other right.  The 
Court also clarifi ed that where damages 
are awarded for the manner in which 
the employer dismissed the employee, 
the Court should not use an extension 
of the notice period to calculate the 
amount of the award, but should simply 
fi x the amount of damages by picking 
an appropriate dollar amount which the 
Court considers to be adequate compen-
sation.

The Supreme Court of Canada, unlike 
the trial decision and that of the Ontario 
Court of Appeal, found that Mr. Keays 
was not entitled to damages for the 
manner in which Honda Canada had 
dismissed him from his employment.

The Supreme Court of Canada also 
addressed punitive damages.  Prior to 
the decision in Keays v. Honda Canada, 
employees who successfully sued 
their employer for wrongful dismissal 
frequently received damages for both 
the manner of the dismissal and punitive 
damages.

Punitive damages preceding the 
decision in Keays v. Honda Canada 
were not only awarded frequently, but 
they were often signifi cant.  Mr. Keays’ 
$500,000 punitive damages award pro-
vides only one such example.

Punitive damages are restricted to 
damages for advertent wrongful acts 
that are so malicious and outrageous 
that they are deserving of punishment 
on their own.  The Supreme Court of 
Canada clearly set out that a trial judge 
must fi rst assess the amount of damages 
already awarded in determining whether 
or not to award punitive damages and 
must be alive to the fact that damages 
already awarded have a punishing effect 
against the employer in their own right.

The trial judge in Keays v. Honda Can-
ada had found the following conduct 
by Honda Canada warranted punitive 
damages: 

The fact that Honda Canada discrimi-
nated against Mr. Keays by asking him to 
bring in a doctor’s note to justify each 
absence;

The insinuation that Mr. Keays should 
consider taking a position with a lighter 
physical component; and

The conclusion by the trial judge that 
Honda Canada had cancelled its accom-
modation of Mr. Keays to retaliate against 
Mr. Keays for his decision to retain a 
lawyer.

Hit and run accidents are a big 
concern for most drivers, police, and 
law-makers.  We have all heard the 
news stories about the tragic ac-
cidents, made more tragic when the 
driver doesn’t stop, as is required by 
law.  A lot of hit and run accidents are 
less newsworthy, although often no 
less upsetting for those involved.

We can all picture it.  You are in 
traffi c, perhaps waiting for the light 
to change or thinking about the day 
ahead.  Suddenly, your car is struck; 
the other car speeds off.  

This is a shock for most people, 
as we all expect other motorists to 
be as considerate (and law-abiding) 
as we all strive to be.  Luckily, there 
are statutory provisions to help in 
cases of hit and run drivers, who are 
known as “unidentifi ed motorists”.  

Section 24 of the Insurance 
(Vehicle) Act is entitled “Remedy for 
Damage in Hit and Run Accident”.  It 
sets out the framework where the 
driver, or owner, of the other vehicle 
cannot be identifi ed following an 
accident.  There are also Regulations 
which apply.

Importantly, the Act requires writ-
ten notice to ICBC of the particulars 
of the accident “as soon as reasonably 
practicable” and in any event within 
six months.  The idea behind this is to 
allow for an opportunity to investi-
gate, before the trail goes cold.  In one 
case, a person who waited for two 
months to report the accident was 
held by the Courts to have failed to 
meet the notice requirement. Further, 
the Act requires that there be “reason-

able efforts” to identify the other driver.  
As you can imagine, this has led to a lot 
of argument as to what is reasonable in 
the circumstances.  Suffi ce to say, it is 
important to make every effort to obtain 
the contact information and license 
plate number of the other driver at the 
accident scene.

In some cases, where perhaps the 
person who was struck was in shock, it 
may be necessary to return to the scene 
of the accident and post signs asking for 
witnesses, or even canvass the neigh-
bourhood to see if anyone saw anything.  
While there may also be a separate duty 
to report the accident to the police, a po-
lice report may not be enough by itself 
to qualify as “reasonable efforts”.

In addition to the above, there are also 
other technical requirements, such as 
that the accident must have occurred 
on a “highway”, as that term is defi ned 
at law.  The term highway includes not 
only the Trans-Canada, and all public 
roadways, but can even include private 
parking lots where the general public 
is invited or has access.  In addition, 
there are separate considerations where 
the accident occurs outside of British 
Columbia.  

Certainly, this is an often technical 
area of the law where the assistance and 
guidance of counsel can be of immeasur-
able help.  Should you have any ques-
tions regarding unidentifi ed motorists, or 
another personal injury matter, contact 
the Law Offi ces of Baker Newby LLP.  

To learn more about Jacob Parkinson, his areas of 
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The Supreme Court of Canada 
overturned the punitive damages award, 
thereby eliminating Mr. Keays’ $500,000.

The decision in Keays v. Honda Can-
ada is the Supreme Court of Canada’s 
largest step away from the traditional 
very high liability of the employer for pu-
nitive damages and damages for conduct 
in the manner of dismissal.  Even despite 
this decision, however, an employer’s 
liability for wrongful dismissal can be 
signifi cant.

Employers must be cautious in treat-
ment of employees.  Seeking indepen-
dent legal advice from an experienced 
lawyer is recommended.  Employees 
should be aware that they are entitled to 
due notice prior to any termination by 
their employer that is without just cause.

To learn more about Cristen Gleeson, her areas of 
practice and view other articles written by lawyers 
at our fi rm, visit us online at www.bakernewby.com
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house to one of his or her adult children, and the 
parent dies, the joint tenant child becomes the sole 
owner of the house, and the house does not form 
part of the estate.  This is where the dispute often 
arises.  It is not uncommon for a house to be the 
only signifi cant asset owned by a parent, and as a 
result, if the house is not part of the estate, nothing 
would be left in the estate to distribute to the other 
benefi ciaries, who are typically the other children.  
Not surprisingly, the other children of the deceased 
parent may contend that it was not the intention of 
their parent to give the house to the one child to 
the exclusion of the other children.  They will likely 
contend that it was the intention of their parent 
that the house would form part of the estate.

Disputes can also arise before the death of the 
parent. If a parent transfers a house or bank account 
into joint tenancy with his or her child, and after-
wards wishes to have the house or bank account 
transferred back into his or her own name, a dispute 
can arise if the child does not cooperate.  It is easy 
to imagine this scenario if there is a falling out be-
tween the parent and the child. 

Recently, the Supreme Court of Canada ruled on 
two cases involving elderly parents who had trans-
ferred their bank accounts into joint tenancy with 
an adult child.  The Court held that where assets 
are held in joint tenancy between a parent and an 
adult child, the child will be presumed to hold those 
assets in trust for the estate of the deceased parent.  
This is called a resulting trust.  Although the Court 
will presume that the assets are held in trust for the 
estate, that presumption can be rebutted if there 
is evidence that the parent intended to give those 
assets to that child alone.  

On the other hand, if these assets are transferred 
to a child who is a minor at the time of the transfer, 
there is a presumption of advancement, which es-
sentially means that the Court will presume that the 
parent intended the transfer as a gift to the minor 
child, to the exclusion of others. This presumption 
can also be rebutted if there is evidence of the par-
ent’s intention to the contrary.  

The intention of the parent is central in these 
disputes.  Unfortunately evidence showing the true 
intention of the parent is often diffi cult to fi nd. Ac-
cordingly, it is very important that those intentions 
are documented clearly when assets are transferred 
into joint tenancy.

In the next addition of the Bailiwick, I will discuss 
the third main area where litigation over an estate 
can arise, namely when a person dies intestate 
(without a will).

Until then, I leave you to consider the follow-
ing words of Niccolo Machiavelli:“A son can bear 
with equanimity the loss of his father, but the loss 
of his inheritance may drive him to despair.”  

To learn more about Jason Filek , his areas of practice and view 
other articles written by lawyers at our fi rm, visit us online at 
www.bakernewby.com
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