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Benjamin Franklin once observed that “in this 
world, nothing is certain except death and 
taxes”, but recent developments with the 
Foreign Account Tax Compliance Act 
(“FATCA”) have led to considerably less tax 
certainty for U.S. citizens resident in Canada.

Under U.S. law, all U.S. citizens form part of 
the U.S. tax base, even if their connection to 
the U.S. is tenuous or non-existent. While 
FATCA does not change this state of affairs,  
it does create a new requirement for financial 
institutions outside the U.S. to actively gather 
bank account information for U.S. citizens and 
provide this information to the Internal 
Revenue Service (“IRS”). While FATCA 
technically requires banks outside the U.S. to 
report directly to the IRS, an intergovernmental 
agreement (“IGA”) between Canada and the 
U.S., which became effective July 1, 2014, 
allows Canadian financial institutions to 
instead report to the Canada Revenue Agency 
(“CRA”), which in turn forwards the account 
information to the IRS.

While Canadian-U.S. dual citizens with 
non-U.S. accounts exceeding $10,000 in 
aggregate are already required to annually file 
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there is a growing trend among contractors to 
shift the risk of the owner not paying to the 
subcontractor. this is done by inserting a pay  
when paid clause into the subcontract.

A good example of a pay when paid clause which was upheld by the Court is:

“Payments will be made not more than thirty (30) days after the submission date or ten  
(10) days after the certification or when we have been paid by the owner, whichever is later.”
This clause really means: “If I do not get paid then you do not get paid”. If that happens, the 
subcontractor did the work for free and will have to use its own resources to pay its trades and 
suppliers or go broke.

continued on page 2
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pay when paid clauses 
continued from page 1

death, taxes and the irs
continued from page 1

This type of clause is usually missed by the subcontractor in a 

rush to sign the subcontract to get the work started. It is very 

unfair. The subcontractor has no idea about the ability of the 

owner to pay the contractor. What is the incentive for the 

contractor to aggressively push the owner for payment?  

Can the owner and contractor manipulate a “settlement”  

so that no money is actually paid to the contractor? Is the 

subcontractor able to pursue a claim under a Labour and 

Material Payment Bond? After all, the money is not owing. 

The bonding company can oppose the subcontractor’s claim 

for payment under the bond by using the contractor’s “pay 

when paid” defence.

Courts recognize that these clauses are unfair, but have 

struggled with not enforcing them when there is clear and 

precise language in the subcontract. In these circumstances, 

Courts have upheld the parties’ right to contract by strictly 

interpreting construction contracts. An unfair deal is still a 

deal. However, it must be obvious to the subcontractor that  

it is assuming the risk of not getting paid at all.

where the clause is unclear or ambiguous 

the courts have interpreted these 

clauses in a way that still requires the 

contractor to pay the subcontractor at 

some point. 

Furthermore, these Courts have inserted into the contract an 

obligation on the contractor to pay its subcontractor within a 

reasonable period of time regardless of whether or not the 

owner pays the contractor. That being said, you should not 

rely on the Courts to interpret the contract in this way.  

This depends on specific judge’s interpretation and can only 

be done in limited circumstances.

Review your contracts carefully for a pay when paid clause. 

Get rid of it and keep the risk of non-payment by the owner 

onto the contractor where it belongs.  

“FBAR” (Foreign Bank Account Report) forms, FATCA will result in the IRS receiving a lot 

more information about who exactly is required to file such forms, leading to increased 

concerns about the application of potentially onerous penalties under U.S. law reserved for 

U.S. citizens who fail to make required tax filings. 

the deadline under the iga for the cra to provide information 

collected from canadian financial institutions on accounts 

of u.s. citizens in canada to the irs was september 30, 2015, 

and the cra has now reportedly complied with this deadline. 

In a September 25, 2015 Federal Court of Appeal Affidavit, Sue Murray of the CRA’s  

Compliance Programs Branch commented on the information to be provided to the IRS  

as follows: “I have reviewed the information which has been provided by Canadian financial 

institutions and is to be sent to the IRS. The package consists of approximately 155,000 

information slips. Each slip represents one account and one account holder”.  

In light of the fact that the IRS now has access to a lot more information about U.S. citizens with 

bank account holdings in Canada that may require FBAR compliance, it is a particularly good 

time for U.S. citizens residing in Canada to speak to a qualified tax accountant about the very 

specific U.S. tax filing requirements that may apply to them. While there is a cost to complying 

with the U.S. filing requirements, a qualified accountant can provide crucial advice about how  

to best ensure compliance and minimize risk of incurring penalties under U.S. tax laws. 

To learn more about Jordan Forsyth, his areas of practice and to view other articles written by lawyers at our firm, visit us online at 
www.bakernewby.com.

To learn more about Adnan Habib, his areas of practice and to view other articles written 
by lawyers at our firm, visit us online at www.bakernewby.com.
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managed by a trustee who acts according to their discretion and does 
not allow the person receiving disability benefits to have control over 
the funds held in the trust. There is no limit on the amount that can 
be held in a discretionary trust. A non-discretionary trust is also 
managed by a trustee, but the trustee does not have total authority 
over how the money is paid out and the person receiving disability 
benefits may have some control over the trust funds. The limit on  
the amount that can be held in a discretionary trust is $200,000.
With respect to distributions from trusts, the proposed changes state 
that the current $8,000 per year limit on payments from trusts to 
allow people receiving disability benefits to live more independently 
will be eliminated.

Finally, under current policy, people receiving disability benefits  
can only receive one-time gifts without affecting their eligibility. 
With the proposed changes, people with disabilities will be able to 
receive an unlimited number of cash gifts and still be eligible for 
assistance so long as the cash gifts do not exceed the new asset limits.
These projected changes to the rules for people receiving disability 
benefits following the annual earnings exemption instituted by the 
Ministry on January 1, 2015 will enhance the financial security of 
disabled persons and allow them to receive more financial support 
without impacting their disability benefits.  

According to a news release from the Ministry dated November 5, 
2015, these changes will be implemented as of December 1, 2015. 
However, despite proposed amendments to the Employment  
and Assistance for Persons with Disabilities Regulation  
(the “Regulations”) on the Ministry website, we are still awaiting  
the actual changes to be implemented in the Regulations.  
We will review the proposed changes in this article.

Assets that people receiving disability benefits can hold in British 
Columbia are expected to be increased from $5,000 to $100,000 for 
individuals and from $10,000 to $200,000 for couples. This change 
means that people receiving disability benefits do not have to deplete 
their assets before receiving disability benefits. Furthermore, people 
receiving disability benefits can save and keep gifts, inheritance  
or other large sums of money they may receive while on disability 
without affecting their benefits, so long as it is under the  
prescribed limits.
 
This increase in asset limits means that any money from an 
inheritance or gifts or otherwise that are under the new limits will 
not have to be put into trust. However, if an inheritance amounts to 
more than the new limits, a discretionary or non-discretionary trust 
could be created to hold the excess funds. A discretionary trust is 

there are several upcoming changes to the rules regarding benefits received 
by people with disabilities from the ministry of social development and social 
innovation (the “ministry”) regarding asset limits, trust distributions and gifts.

proposed changes to 
disability benefits
by juliet m. sadr and brittany corwin
Associates

To learn more about Juliet M. Sadr and Brittany Corwin, their areas of practice and to view other articles written by lawyers at our firm, visit us online at www.bakernewby.com
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introducing

Brian Vickers was born and raised in Abbotsford, British 
Columbia. Brian graduated with his Juris Doctor from 
Thompson Rivers University in 2014. While attending 
law school, Brian was elected the Vice President of 
Academics for Thompson Rivers University’s inaugural 
Society of Law Students. Brian began articles with Baker 
Newby LLP shortly thereafter and joined the firm as an 
Associate upon his call in 2015. Brian works out of our 
Chilliwack office and his main practice areas are 
Commercial and Civil litigation.

brian vickers

we would like to take a moment to 
introduce you to some of our new 
associates at baker newby llp

Jessie Ramsay was born in New Westminster but grew 
up in Chilliwack, BC. Jessie graduated with her Juris 
Doctor from the Peter A. Allard School of Law at the 
University of British Columbia in 2014. Throughout her 
time at law school Jessie held several executive positions 
within the Law Students’ Society and the Indigenous 
Law Students’ Association. Jessie completed her summer 
and full-time articles with baker Newby LLP and joined 
them as an Associate upon her call in 2015. Jessie works 
out of our Chilliwack office and her main areas of 
practice are Family Law, Personal Injury Law and 
Aboriginal Law.

Alvin Bajwa was born in Vancouver, BC and grew up in 
Maple Ridge, BC. He completed his Bachelor of Arts 
degree at Simon Fraser University and his Juris Doctor 
at the University of Manitoba.
 
Alvin practices in Construction Law, Commercial 
Litigation, and Personal Injury Law. He completed his 
articles with Baker Newby and was called to the bar in 
2015. He is based in the firm’s Abbotsford office.

alvin bajwa

We’re back! After a transitional hiatus we are happy to have the Bailiwick up and running 
again. To assist in our goal of providing you with relevant legal information, we are 
pleased to announce substantial developments in Baker Newby’s use of social media. We 
hope the combination of our Bailiwick and dedicated Facebook page and YouTube 
channel act to keep you appraised of recent and ongoing developments in the law and the 
manner by which Baker Newby is able to assist you. We welcome you to visit either at 
www.facebook.com/BakerNewbyLLP or www.youtube.com/user/BakernewbyLLP.  

recent events

Chilliwack Office
P.O. Box 390, 9259 Main Street,
Chilliwack, BC V2P 6K2 
Phone: 604-792-1376 
Fax: 604-792-8711
e-mail: info@bakernewby.com

Abbotsford Office
200 – 2955 Gladwin Road, 
Abbotsford, BC V2T 5T4
Phone: 604-852-3646 
Fax: 604-852-5194
e-mail: info@bakernewby.com

This newsletter is intended to provide readers with a broad overview of the legal topics presented. Readers are urged to consult with their lawyer 
before taking any specific action on the information contained in this newsletter.

in late 2015 the family law fraser valley section of the canadian bar 
association had the great honour of hosting the minister of justice 
and attorney general of bc suzanne anton as a guest speaker.

Minister Anton outlined the many justice initiatives which have come about during her term in office 
including an expansion of services offered by the Legal Services Society such as increased criminal and 
family law duty counsel, the LawLine through which a client obtains 6 hours of the same lawyer’s 
time free of charge, the Parent’s Legal Centre for child protection matters located in Vancouver and 
the Family Mediation Referral System. The Family Justice Centres at which there are approximately 
35,000 interactions with members of the public per year and the Justice Access Centres at which there 

are 20,000 interactions with the public each year were also discussed.

Members of the Bar present stated the need for additional funding for public Section 211 Reports 
which determine the needs and views of the children involved in a family law action and reiterated 
their usefulness. It was also expressed by attendees that there is a lack of regulation of access 
supervisors and the government ought to implement standards for access supervision professionals. 
Minister Anton made a careful note of each of these suggestions. 

jessie ramsay

we always try to provide articles that are timely, informative and 
useful to our readers. if you would like to suggest an article idea 
that is of interest to you, please contact: 
tim wurtz 604-792-1376 / twurtz@bakernewby.com

we want to hear from you!
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