


BUILDERS LIENS...
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The Court of Appeal reviewed a number
of the authorities and crafted framework
under which applications under s. 24 of
the Builders Lien Act should be considered.
The Court of Appeal held there is a two
prong test.The first was to determine what
claims should be taken into account when
fixing security. The second is determining
what amount of security is appropriate.

In summary, the Court must:

(2) look at the claims of the parties to
determine whether it is plain and
obvious they will not succeed (a
prima facie case will suffice);

(b) any claims that are not sustainable
will not be considered in fixing the
appropriate amount of security;

(©) looking at the evidence as a whole,
the judge has a discretion in fixing
the amount that is appropriate security;

(d) that discretion must be exercised
judicially based on the relevant
evidence before the court and taking
into account the objectives of the
legislation: to protect those who supply
work and materials to a construction
project so long as the owner is not
prejudiced; and

(e) the amount of security may be less than
the amount claimed under the lien.

The implication of this decision is two-
fold. Firstly, if you are able to post security
for a lower amount than the amount
claimed you are able to effectively
eliminate a portion of a lien claim
without incurring the expense of a
Supreme Court trial. Secondly, as a lien
claimant it is imperative that you
document your underlying evidence to
ensure that when your claim is scrutinized
that it can be classified as one for the
“price of work and material”. m
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THE CIVIL STANDARD

OF PROOF

BY CRISTEN GLEESON

civil litigation and family law

The standard of proof in all civil cases
has traditionally been the balance of
probabilities. If you are the plaintiff in a
civil action (the person who started the
action) this means you have to prove
that it is more likely than not that the
particular act or ‘tort’ caused your loss
or damage. Put into a specific example, if
you are suing for personal injury as the
result of being struck by a car, you will
need to prove that it is 51% more likely
than not that your injuries were caused
by the defendant.

In criminal cases, the standard of proof
is higher. The Crown must prove beyond
a reasonable doubt that the alleged crime
was committed by the accused person.

The British Columbia Courts, relying
on legal principles originating from the
House of Lords in England, created a
higher standard of proof for civil wrongs
of a higher moral blameworthiness
such as sexual assault, fraud and profes-
sional misconduct.The higher standard
required “clear and cogent evidence” in
order for a plaintiff to be successful in
suing civilly in such actions.

This higher standard meant that
plaintiffs seeking to recover damages for
actions involving torts of higher moral
blameworthiness such as sexual assault,
fraud or professional misconduct had a
tougher burden to meet.

With respect to civil sexual assault in
particular, some B.C. cases even require
independent corroborating evidence
where the evidence consists of only the
plaintiff’s word against the defendant’s
word.

Why would the standard of proof be
more onerous for some civil cases than it
is for others?

The Supreme Court of Canada took a
close look at the trend towards creat-
ing higher standards for these types of
civil cases recently in the case of EH.v.
McDougall 2008 S.C.C. 53 and released
its decision on October 2, 2008.

Mr. Justice Rothstein, writing for the
majority of the Court, appears to have ef-
fectively put an end to the more onerous
civil standard for cases of higher moral
blameworthiness.

EH. v. McDougall involved incidents
of sexual assault by a supervisor at a
residential school when the plaintiff was
a child.The Defendant testified at trial
and denied the assaults.The trial judge
took note of the more onerous standard
for civil sexual assault and nevertheless
found that the Plaintiff had been sexually
assaulted and that the Plaintiff’s loss had
resulted from the Defendant’s sexual as-
saults.As the assaults had occurred in pri-
vate, there was no independent corrobo-
rating evidence - it was the Plaintiff’s
word against the Defendant’s.

ITIS INAPPROPRIATE
TO SAY THAT THE
EVIDENCE SHOULD BE

SCRUTINIZED MORE
CAREFULLY DEPENDING
ON THE SERIOUSNESS
OF THE CASE.

The Defendant appealed the case and
went before the British Columbia Court
of Appeal. The Court of Appeal was of
the opinion that independent corrobo-
rating evidence was required given the
higher standard of scrutiny required in
cases of higher moral blameworthiness
such as sexual assault. In addition, the
Court of Appeal held that the trial judge
had failed to correctly apply the higher
standard.

The Plaintiff appealed the Court of
Appeal’s decision to the Supreme Court
of Canada.The following summarizes
some of the significant points made by
Mr. Justice Rothstein in his reasons for
judgment:

There is only one standard of proof
in civil cases - the balance of probabili-
ties - and there is no higher standard for
torts of higher moral blameworthiness.

The requirement that there be in-
dependent corroborating evidence in
cases of civil sexual assault where the
evidence consists of only the plaintiff’s
word against the defendant’s word is
unsuited to sexual based offences which
normally occur in private.

A trial judge’s factual findings, particu-
larly with respect to the credibility of the
parties, ought to be accorded a high level
of deference by the appeal court.

It is inappropriate to say that the
evidence should be scrutinized more
carefully depending on the seriousness
of the case. In all cases evidence must be
scrutinized with care by the trial judge.

The Supreme Court of Canada’s deci-
sion means a less onerous burden of
proof for plaintiffs in cases involving seri-
ous or morally blameworthy torts. It also
marks a shift toward applying an equal
standard in all civil cases, no matter how
serious. m
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BC MILK...
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entitled to any profits of the farm.

Accordingly, when a GEP participant
transfers quota to another person, they
will normally no longer be “actively
engaged in milk production”in relation
to the farm for which the quota is being
used.As this is a violation of the Rules,
the Board is then entitled to cancel the
quota, which will mean that the person
using the quota will no longer have a
license to ship milk from the farm in
question. In addition, GEP participants
that are not in compliance with the
rules are unable to transfer their quota
because the quota is technically subject
to cancellation for non-compliance with
the Rules.

However, earlier this year the Board
decided to offer GEP participants a one
time opportunity to formally transfer
their quota to the person who is actually
actively engaged in milk production and
using the quota as a license to ship milk.
Under this “regularization program” the

Board is requiring that a transfer
application form be signed by the
registered GEP participant personally
and that the transfer be completed and
recorded under the name of the person
actually using the quota on or before
December 1,2008. If the transfer is not
finalized by this date, the quota is in
jeopardy of being cancelled by the Board.

This regularization program demon-
strates that the Board has recognized
that in many cases GEP quota has been
transferred or leased to another party
that is not the registered owner of the
quota, which is a violation of the Rules.
The purpose of the regularization
program is to systematically eliminate all
such arrangements such that GEP quota
is used only by those who are actually
actively involved in milk production and
using the quota to ship the milk
produced. m
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IF THE TRANSFER HAD NOT BEEN
FINALIZED BY DECEMBER 1, 2008,
THE QUOTA IS IN JEOPARDY OF
BEING CANCELLED BY THE BOARD.

NEW LOOK — SAME GREAT QUALITY

AND SERVICE!

Despite having been around for over 70
years now, neither Baker Newby LLP nor
its lawyers have ever been ones to sit back
and rely on our past accomplishments!
To the contrary, we are always looking at
ways to grow, with the goal of not only

continuing, but improving, the high
standards of service and quality which
our clients have come to expect, and
which we expect of ourselves.To this
end, we are pleased to announce two
new changes.

The first change, which is somewhat
more subtle, is to our logo and our overall
“look”. This new look will not only be
reflected in this Bailiwick newsletter,
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