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The manner in which a lien claimant completed a lien form was recently challenged in the
decision of Nita Lake Lodge Corporation v. Conpact Systems (2004) Ltd.

This case involved a lien which was filed by Conpact Systems (2004) Ltd. (“Conpact”) for
$317,406.80 against a project in Whistler owned by Nita Lake Lodge Corporation (“Nita”).
Conpact was hired by Nita; however, when Conpact filed its lien claim it stated that the project
manager known as Timberline Construction Group Western (“Timberline”) and not Nita owed it
monies. Timberline did not have a contract with Conpact.

The lien form accurately described the property, Conpact was accurately described, there was
money owing to Conpact by someone for work done or material supplied to the building site
owned by Nita and Nita was not prejudiced by the incorrect form of the lien. The Court had to
determine whether those facts were sufficient to maintain the lien.

Mr. Justice Pitfield reviewed and the legislative scheme and noted the following:

“It is settled law the Builders Lien Act must be interpreted strictly because it creates a
preference in favour of one creditor over another: see Kettle Valley Contractors Ltd. v.
Cariboo Paving Ltd.. The lien is a creature of statute, and the court has no discretion to
depart from the statutory requirements: see Bellamy (c.0.b. K.E.B. Enterprises) v. Babicz.

The predecessor to the current Builders Lien Act contained a curative provision in the form
of ss. 21(1) and (4) which provided as follows:

21(DA claim of lien must be by affidavit sworn before any person authorized
to take oaths, and may be in Form 1 of the Schedule.

(A substantial compliance only with this section is required, and no lien is
invalidated because of failure to comply with any of its requirements unless,
in the opinion of the court hearing the claim of lien, the owner, contractor,
subcontractor, mortgagee or other person is prejudiced by it, and then only to
the extent to which that person is prejudiced.

No comparable provisions appear in the replacement legislation enacted in 1997.

The starting point in relation to any lien is the supply of work or materials for a price
pursuant to a contract. The contract is the source of the right to be paid the price to which
reference is made in s. 2(1). The statutory lien does not create a contract or any claim that
exists independently of a contract. Instead, it creates security over property for a
contractual claim.
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The Act and form of lien prescribed by regulation stipulate that the contracting party who is
or will be liable to pay the price of the labour and materials supplied to the property must
be identified. Excusing an omission to identify the party would effectively repeal a statutory
requirement and regulation or deprive them of any meaning.

When substantially amending the Builders Lien Act in 1997, the legislature could have
enacted a provision or prescribed a regulation stipulating that a lien need only disclose that
a contractor had supplied labour and materials to a building site. The legislature chose not
to do so. Instead, the legislature chose to enact s. 15 and s. 22, which insist on strict
compliance with the manner and form prescribed by the Act and regulations. The result of
any departure from that form is extinguishment. Certainty in relation to rights and
obligations arising in the construction industry is a worthy objective. That certainty is best
provided by requiring strict adherence to a clearly stated legislative scheme that was not
intended to create or negative a contractual right but to create security in relation to the
performance of a contract.”

In other words the failure of Conpact to name the correct contracting party in the lien form, was
fatal and lien was dismissed.
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