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Whether it is for convenience or an attempt to avoid probate fees, people often transfer their bank
accounts and property into joint tenancy with one or more of their adult children. However, not only
are there considerable risks and potential tax consequences of doing this, but this type of arrangement
can also result in unintended estate planning and give rise to disputes among family members.

The general rule is that when assets are held in joint tenancy between two or more people, these
assets will automatically transfer to the surviving joint owner upon the death of one of the owners.
This means that the deceased’s interests in the joint assets will not fall into or form part of his or her
estate. Rather, the surviving joint owner will automatically become the sole owner of these assets
without having to obtain Letters Probate from the BC Supreme Court to transfer these assets.This
type of estate planning works well for couples that intend to transfer all of their assets to their
spouse as it allows the surviving spouse to efficiently transfer these assets and avoid paying
probate fees upon the death of their spouse.

However, where a parent transfers assets into joint tenancy with one of his or her adult children,
the question is whether the parent actually intended for that child to become the sole owner of
those assets or whether the parent intended for that child to “do the right thing” and divide them
equally among his or her siblings or in accordance with the Will. Was a gift intended or were assets
transferred into joint tenancy merely for practical reasons or for convenience to permit the child
to assist the parent in managing the assets. Not surprisingly, joint tenancy estate planning between
parents and adult children often leads to disputes among family members and even litigation as
siblings argue over what their parent intended with respect to those assets.

Last year, the Supreme Court of Canada heard two cases involving elderly parents that had
transferred their bank accounts into joint tenancy with an adult child. After the parent’s death,
disputes arose over whether these bank accounts should automatically transfer to the child named
on the accounts or whether they should fall into the parent’s estate and be divided in accordance
with their Will. In these cases, the Court held that where assets are held in joint tenancy between a
parent and an adult child, the child will be presumed to hold those assets in trust for the estate of
the deceased parent unless it is clear that the parent intended for those assets to transfer to that
child on his or her death.Accordingly, an adult child that holds assets in joint tenancy with a parent
will not automatically become the sole owner of those assets, as in the case with spouses, unless
there is evidence that the parent intended to gift those assets to that child alone.The problem of
course is that satisfactory evidence of the parent’s intention is often lacking in these cases.

What does all of this mean? If you choose to transfer bank accounts, investment accounts, property
or any other assets into joint tenancy with one or more of your children, it is absolutely essential
that you clearly document your intention in writing before doing so.It is also important that you
seek both tax and legal advice before transferring any of your assets into joint tenancy with an
adult child as such transactions may have tax consequences and may require additional estate
planning to protect your interests and give effect to your intentions.
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