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INTRODUCTION

Most of us from time to time will have contemplate and discuss with others the possibility of
becoming incapacitated and unable to communicate, either as a result of an accident, illness or old
age. This issue gives rise to many questions. Who will handle my legal and financial affairs? Who
will make medical decisions for me? Will my wishes be respected and followed? While there are a
number of different incapacity planning tools available in British Columbia, understanding the
legal significance of these tools and determining which of them are right for each of us can be
confusing. Often, confusion results in advanced planning being delayed and put off until it is too
late. Such apathy may also be fueled by the common misconception that our spouses and/or
children will be legally entitled to make decisions for us if we are incapable of doing so.While this
is partially true with respect to personal and medical decisions, it is not true with respect to legal
and financial decisions. In addition, many hold the erroneous belief that the individual(s) they have
appointed to act as the executor of their Will will be able to deal with their legal and financial
affairs if they become incapacitated. However, the authority of an executor arises only after the
maker of the Will has died and is not triggered by incapacity alone.

POWER OF ATTORNEY

One of the most useful and important tools for planning for the possibility of incapacity is a power
of attorney.A power of attorney is a legal document in which an adult (the “Donor”) appoints and
authorizes another adult (the “Attorney”) to make certain legal and financial decisions for the
Donor. A power of attorney can be general - authorizing the Attorney to handle all of the Donor’s
financial and legal affairs, or the power of attorney may be specific, limiting the powers of the
Attorney to the matters specified in the power of attorney.

Because most individuals intend for their Attorney to act for them after they have become
incapacitated, it is important that the power of attorney include an “enduring clause” which
specifically permits the Attorney to act after the Donor has become incapacitated.This is generally
referred to as an enduring power of attorney.

One of the disadvantages of a power of attorney in British Columbia is that the authority of the
Attorney does not extend to decisions about health care and personal care. If an adult wants to
appoint another adult to make decisions about his or her health care or personal care, the adult
must enter into a representation agreement pursuant to the Representation Agreement Act (the
“RAA”).

REPRESENTATION AGREEMENT

A representation agreement is an agreement between an “Adult” and a “Representative” under
which the Adult authorizes the Representative to help the Adult make decisions, or to make
decisions for the Adult, about the Adult’s health care and personal care.
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There are two types of representation agreements which differ in terms of the scope of authority
and decisionmaking power granted to the Representative.

The first type of representation agreement is an agreement with “standard powers” which covers
routine personal and healthcare decisions. Such decisions would include arranging for home
support, consenting to health care or dental care and advising doctors as to treatment. A
representation agreement with standard powers does not permit the Representative to refuse
consent to lifesupporting care or treatment. If an individuals want their Representative to have
the authority to refuse lifesupporting (and other controversial) treatment, that individual must
enter into a representation agreement with “enhanced powers.” To make a representation
agreement with enhanced powers, a lawyer or other individual who falls into the prescribed class
of persons under the RAA must be consulted.

The level of capacity that an Adult must have to enter into a representation agreement with
standard powers differs from the level of capacity necessary to enter into an representation
agreement with enhanced powers. If there is any concern as to the capacity of an Adult, the Adult’s
health care providers and a legal professional should be consulted.

When making decisions as a Representative, the Representative is required to make the health care
decisions he or she believes the Adult would have made if capable. The Representative must
consider any preexpressed wishes of the Adult; if the wishes of the Adult are not known, the
decision must be based upon the known beliefs and values of the Adult.

‘While one’s family cannot automatically overrule the decision of a Representative, family and other
third parties may challenge the decisions of a Representative if they believe the decisions of the
Representative do not respect the wishes, beliefs and values of the Adult.

WHAT HAPPENS IF I DON’T HAVE A POWER OF ATTORNEY OR A REPRESENTATIVE?

If an adult becomes incapable without having granted power of attorney to another adult, it may
be necessary to apply to court for the appointment of a committee.This can be a costly and time
consuming process, but until such time as a committee is appointed, the adult’s finances and legal
affairs cannot legally be dealt with by others. However, if an adult has not appointed a
representative, the adult’s doctor or other health care professional must appoint a substitute
decisionmaker. The Health Care (Consent) and Care Facility (Admissions) Act ( the “HCCFA™)
determines who can be appointed as the substitute decisionmaker in the following order:

1. Spouse (including someone living with you in a marriagelike or samesex relationship)
2.Adult child (over the age of 19)

3. Parent

4.Sibling

5.Anyone else related by birth or adoption.

If an individual does not want a substitute decisionmaker appointed in this order, or if they want
someone not on the list, such as a friend, then a representation agreement would be necessary to
bypass this scheme.

The authority of a substitute decisionmaker is governed by the HCCFA.A substitute decisionmaker
appointed under the HCCFA has less authority than may be granted to a representative under an
enhanced representation agreement. However, unlike a representative under a representation
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agreement with standard powers, a substituted decisionmaker may refuse lifesustaining treatment
provided there is substantial agreement among the health care providers that the decision is
medically appropriate and the decision complies with any instructions the adult expressed while
capable. If no wishes were preexpressed by the adult, the decision to refuse consent must take
into consideration the adults known beliefs and values.Thus, as with a representative, the
substitute decisionmaker must attempt to make the decision he or she believes the adult would
have made if capable.This includes all decisions of the substitute decisionmaker, not just the
decision to refuse consent to lifesustaining treatment. Consequently, it is important to discuss your
wishes with family and friends in order to minimize the possibility of disagreement as to what
your wishes are.The recent and tragic case of Terri Schiavo in Florida shows the extreme of what
can happen when there is disagreement among family members.As a result of situations like the
Schiavo case, and because many have strongly held beliefs and wishes as to what types of
treatment they would and would not want in different situations, many people choose to
preexpress their wishes in what is called a living will (also referred to as an advanced directive).

LIVING WILLS (ADVANCED DIRECTIVES)

A Living Will is a document containing your written instructions expressing the level of medical
care an individual wants in the event that he or she is unable to verbally express his or her wishes.
Such documents can be very general. For example, they may specify that no “heroic efforts” are to
be used to keep the individual alive. On the other hand, the living will may include a specific
direction, such as a direction that the individual is not to receive any blood or blood products.
However, the instructions given in a living will are only binding when the medical decision is
made in an emergency. If your substitute decisionmaker believes the directions in your living will
do not represent your current wishes, the decisionmaker is legally obligated not to follow these
directions.

One of the difficulties presented by a living will is that it only expresses the individual’s medical
wishes at a specific point in time (i.e. on the day the living will is executed). Over time, these
wishes may change as a result of a change in an individual’s beliefs or values, or as a result of
changes in medicine and medical technology. In addition, there can be dispute as to how to
interpret and apply the instructions given in a living will. For example, measures that may be
heroic to one person may not be heroic to another person.

CONCLUSION

For most people, a power of attorney is an essential incapacity planning tool, particularly since
there is no “default” statutory scheme which will allow another person to make legal and financial
decisions while an adult is incapacitated. Whether or not a representation agreement or living will
is necessary will depend upon each person’s unique situation and his or her own personal values
and beliefs. Regardless of whether you enter into a representation agreement, it is important to
discuss your wishes with family and friends to ensure that your wishes, beliefs and values are
known by those who will ultimately make decisions for you if you are no longer capable of making
decisions yourself.
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