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The Court of Appeal in its decision in the case of 514953 B.C. Ltd. dba Gold Key Construction and
Chiu v. Lueng ruled in February 2007 that a homeowner will recover nominal damages for
deficiencies that have not been corrected before trial.

In this case a homeowner hired a contractor to build a house in Burnaby for $272,800.00. The
contract provided that after the occupancy permit was issued, the homeowner’s architect would
prepare a deficiency list and the contractor would have 30 days to correct them. In the meantime the
homeowner would be entitled to 1.5 times the value of the deficiencies as a deficiency holdback. If
the contractor did not correct the deficiencies, then the homeowner would use the deficiency
holdback to hire another contractor to correct same.

The contractor obtained the occupancy permit and sent a bill for approximately $67,000.00. The
homeowner responded by saying that he would not pay anything until all the deficiencies were
corrected. The homeowner hired another architect to prepare a deficiency list with a value of
$62,000.00. The contractor responded by hiring its own expert who valued the deficiencies at
$6,600.00 and then liened the job for $60,000.00 (its bill less its valuation of the deficiencies).

The lawsuit then commenced and in 2004 the parties went to trial for 5 days. The trial judge found
that contractor breached the contract by building a home with deficiencies and the homeowner was
entitled to be compensated. The problem faced by the trial judge was that the homeowner had
occupied the home for five years and did not remedy any of the deficiencies.

The law provides that the homeowner is this situation could be compensated in one of two ways.
One way was on the basis of the cost to do the work as specified in the contract. The other way was
to award an amount based on the reduction in the property’s market value because of the
deficiencies.

The trial judge elected to compensate the homeowner by awarding the $6600.00 conceded by the
contractor’s expert, rejected the homeowner’s valuation of $62,000.00 which resulted in a net
payment to the contractor of $58,000.00. The Court of Appeal upheld the decision because:

1. While the cost of repairs may be an appropriate measure of damages, there has to be well-defined
evidence of cost to make such an award. The homeowner’s evidence was lacking; and

2. The evidence at trial indicated that the homeowner had no present intention of fixing the alleged
deficiencies.

This case is an example where the Court will rule against an owner that simply makes up deficiency
lists to bully a contractor. I wonder what would have happened if the owner used the project
architect and not taken matters into his own hands ?
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