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A central aspect of construction litigation is insurance coverage for the key players, such as the
general contractor. This is important both for the general contractor, as without insurance coverage
it may have insufficient assets to pay for the defence costs of the litigation, settle the claim or pay a
judgment, and for the owner or other parties who have a claim against the general contractor, as
that claim may go unsatisfied if the general contractor has no assets and no insurance coverage.

General contractors typically have what are called commercial general liability (“CGL”) policies.
These policies provide coverage for claims made against the insured with respect to bodily injury
and property damage, occurring in the policy period, subject to the policy conditions and
exclusions. CGL policies are a very common form of insurance, and are held by most businesses.

Invariably, CGL policies contain what are called “work/product” exclusions. Generally speaking,
these exclusions bar coverage for claims of damage to the “own work” and “own product” of the
insured.The rationale behind these exclusions is that a CGL policy is not a performance bond, and
should not cover the cost of correcting the defective work or product of the insured.

Many CGL policies however contain exceptions to the “work/product” exclusions, such that the
“own work” exclusion does not apply to claims arising from the defective work of a subcontractor
of the insured, and the “own product” exclusion does not apply where the claim relates to a
building or other structure forming part of real property.

As a result of these exceptions to the “work/product” exclusions, the view of many insurance
coverage lawyers, at least before the British Columbia court decisions noted below, was that
general contractors are covered for defective construction claims under their CGL policies,
provided that (a) the defective work at issue was carried out by subcontractors rather than the
general contractor’s own forces; and (b) there was actual property damage to the building
resulting from the construction deficiencies, such as water damage in the case of leaky
condominium building. In other words, general contractors are covered under a CGL policy for a
claim of property damage arising from the faulty work of a subcontractor.

There is a line of B.C. Supreme Court cases which have dealt a significant blow to liability
insurance coverage for general contractors.The first case is the September 9, 2005 decision of the
B.C. Supreme Court in Swagger Construction Ltd. v. ING Insurance Company. In Swagger, the
Court held that for there to be coverage, there must be damage to property other than the building
that is the subject of the claim. Consequently, the Court held that there was no coverage because
the damage was limited to the building, in other words, the “own work” of the general contractor.
The Court however did not address the exceptions to the “work/product” exclusions and their
effect on insurance coverage.
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The next cases are two recent decisions of the B.C. Supreme Court of February 22,2007 and
March 29, 2007, respectively: GCAN Insurance Co. v. Concord Pacific Group Inc.,and Progressive
Homes Ltd. v. Lombard General Insurance Co. of Canada.

In both cases, the exceptions to the “work/product” exclusions discussed above were addressed by
the Courts. Nonetheless, the Courts held that they were bound to follow Swagger, and
consequently, there was no coverage for the construction deficiency claims against general
contractor. Interestingly, in GCAN, the Court held that there was coverage for the claim against the
developer, as the leaky condominium building was the “work” of the general contractor and not
the “work” of the developer.

The British Columbia cases are in stark contrast to an April 5, 2006 decision of the Ontario Court
of Appeal: Bridgewood Building Corp. v. Lombard General Insurance.In Bridgewood, the Ontario
Court of Appeal held that there was coverage under a CGL policy for a general contractor with
respect to a construction deficiency claim.This Court noted that a finding of no coverage would
deprive the “subcontractors’ exception” to the “own work” exclusion of any real meaning.

It is expected that the GCAN and Progressive Homes decisions may be appealed. If so, and leave to
appeal is granted, the B.C. Court of Appeal will have the opportunity to take a fresh look at the issues.

Regardless of these recent court decisions, if general contractors, or anyone else involved in a
construction project, are faced with a construction deficiency claim, they should promptly report
that claim to their insurers in order to preserve their insurance coverage, and obtain legal advice as
to whether the claim is covered.A careful analysis of the policy wording, and the nature of the
claim, is required to determine whether there is coverage.Although the wording of CGL policies is
fairly standard, there are differences in the wording between one policy and the next which may
significantly impact on coverage.

To learn more about our Construction Law Practice Group and view other
articles written by lawyers at our firm, visit us online at www.bakernewby.com
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